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In 2008, the mother of a murder 
victim made an official complaint to 

the Police Complaint Commissioner, 
alleging that the Appellants in this case, 
police officers Bentley and Grywinski, 
had failed in their duty to advise her 
daughter about a threat on her life. 
The Appellants had learned of the 
threat on November 17, 2005, and 
had spent approximately five days 
attempting to ascertain the reliability 
of the information received and how 
to proceed without jeopardizing 
the confidential informant who 
had provided it. By the time they 
attended at the daughter’s home on 
November 22, she had been murdered. 

Bentley v. The Police Complaint Commissioner, 2014 BCCA 181
Areas of Law:   Administrative Tribunals; Police Officers; Statutory Interpretation; Investigation of 
Complaints

~It is not open to the court to infer from the Police Complaint Commissioner’s reasons that his jurisdiction 
was exercised pursuant to an applicable statutory provision, when he expressly stated that it was exercised 
pursuant to another statutory provision.~

CLICK HERE TO ACCESS 
THE JUDGMENT

The victim’s mother’s complaint was 
summarily dismissed on March 2, 2009 
by the Vancouver Police Department 
Professional Standards Section pursuant 
to sections 54(2) and 54(7) of the 
Police Act. However, the Act also gave 
the Police Commissioner the authority 
to reopen the complaint within thirty 
days if he or she deemed it in the 
public interest to do so, and gave the 
Commissioner authority to make an 
order for investigation at any time 
new information that required such 
investigation was received. On May 14, 
2009 the Commissioner reopened the 
investigation, finding it in the public 
interest to do so and also stating that 

http://www.tvsbarristers.com
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca181/2014bcca181.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca181/2014bcca181.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca181/2014bcca181.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca181/2014bcca181.pdf
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Bentley v. The Police Complaint Commissioner, (cont.)

documentation relevant to the matter 
had been separately gathered in a Code 
of Conduct investigation, and had 
not been provided to the Professional 
Standards Section at the time of the 
complaint. 
 
The Appellants responded with a 
petition to the BC Supreme Court, 
arguing that the documents in question 
did not provide new information 
and the Commissioner was without 
jurisdiction to reopen the investigation. 
The Appellants sought an order 
quashing the order for investigation, 
declaring it to be a nullity of no 

force or effect, and sought an order 
in the nature of certiorari requiring 
the Commissioner to transmit the 
record of the proceedings before him 
to the Supreme Court. The Supreme 
Court judge dismissed the application 
for the production of the record as 
premature. On a separate application, 
the Appellants argued that the 
Commissioner was bound by the thirty 
day limit, as he had expressly relied on 
the public interest provision. The judge 
found this argument overly technical 
and held that the order had been made 
under the new information provision.

http://www.bmmvaluations.com
http://www.bmmvaluations.com
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Bentley v. The Police Complaint Commissioner, (cont.)

APPELLATE DECISION

On appeal, the Appellants 
argued that there had been 

no new evidence provided to the 
Commissioner, leaving him without 
jurisdiction. They further argued that 
the Commissioner was out of time to 
order the investigation in the public 
interest. The Respondents argued that 
the Commissioner intended to make 
his order under the new information 
provision, and that the order ought 
not to be quashed on account of an 
irregularity. The Respondents went on 
to argue that the order should not be 
quashed even if it was made without 
jurisdiction, as the Appellants were 
guilty of unreasonable delay in failing 
to file their petition for 21 months 
after the order was issued. The appeal 
was allowed. Writing for the Court, 
Garson JA held that the issue was a 

question of law, and so the standard 
of review in the appeal was one of 
correctness. She went on to find that 
the Commissioner’s reasons either 
misstated the basis of the order, or 
the order was insufficiently clear to 
allow the Appellants to determine on 
what basis the investigation was being 
reopened. The court has no authority 
to cure a defective order made under 
the Police Act, and it was not within 
the purview of the reviewing judge to 
assume that the Commissioner was 
acting under the new information 
provision when he expressly stated 
that he was acting under the public 
interest one. The Court also held 
that the Appellants’ delay was not 
inordinate. The order for investigation 
was accordingly quashed.
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The Appellant Association 
operates the  Kelowna Ogopogo 

Radio Control Club, whose members 
fly model aircraft. They engage 
in this activity on agricultural 
property within the Respondent 
District’s jurisdiction, and within 
the Agricultural Land Reserve. The 
Respondent’s Zoning Bylaw lists 
“unpaved airstrip and heli pad” as 

Lake Country (District) v. Kelowna Ogopogo Radio Controllers Association, 
2014 BCCA 189
Areas of Law:   Municipal Law; Zoning Regulations; Statutory Interpretation; Secondary Land Use; 
Special Cases

~In interpreting a municipal bylaw, a purposive analysis must be complimented by a contextual 
interpretation that considers the section and bylaw as a whole, as well as other applicable legislation.~

CLICK HERE TO ACCESS 
THE JUDGMENT

a secondary use for land classified as 
“farm”. The parties agreed that the land 
was a farm, and that it was being used 
as an unpaved airstrip. However, the 
Respondent took the position that the 
airstrip did not conform with s. 12.1.1 
of the Bylaw, which provided that the 
land must be used for “agricultural 
uses as well as other complementary 
uses suitable to an agricultural setting”. 

http://odlumbrown.com/jdavis
mailto:jdavis@odlumbrown.com
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca189/2014bcca189.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca189/2014bcca189.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca189/2014bcca189.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca189/2014bcca189.pdf
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Lake Country (District) v. Kelowna Ogopogo Radio Controllers Association, 
(cont.) 

APPELLATE DECISION

The appeal was allowed. The 
Appellant argued that the chambers 

judge erred in relying exclusively on a 
purposive statutory analysis, and that 
his determination that s. 12.1.1 of the 
Bylaw set out the purpose for all the 
secondary uses listed in that section 
was too narrow an interpretation. 
The Court was not persuaded that 
the chambers judge overemphasized 
the purposive interpretation, but 
agreed with the Appellants that the 
subsection listing the “unpaved airstrip” 
use must be considered in a context 
extending beyond the purpose set out 
in s. 12.1.1. In particular, the Court 
noted, the purposes stated in s. 6 of 
the Agricultural Land Commission 

Act inform the purpose statement of 
the Bylaw. The Court accepted the 
Appellants’ argument that the chambers 
judge erred in restating the purpose as 
providing for agricultural uses and “uses 
complementary to agriculture”, when 
the section in fact states “agricultural 
uses as well as other complementary uses 
suitable to an agricultural setting”. This 
misstatement unjustifiably restricted 
the ambit of permitted uses to activities 
directly associated with agriculture. 
The Appellant pointed out that several 
of the other permitted uses were not 
agricultural or “uses complementary to 
agriculture”, and that the definition of 
“secondary use” in the Bylaw required 
only that the secondary use be done in 

The parties brought the matter before 
the court as a special case pursuant 
to Rule 9-3(1) of the Supreme Court 
Civil Rules. The question was posed 
in the following manner: “Does the 
use of the Airstrip on the Property 
for the taking off from and landing 
of model aircraft come within the 
Zoning Bylaw use of ‘unpaved airstrip 
and heli pad’?” The chambers judge 

answered the question in the negative 
on the basis that the Club’s use of the 
property did not “aid in farm use or a 
use complementary to farming”. He 
concluded that such an interpretation 
was consistent with the purpose of 
the agricultural section of the Bylaw, 
the  Agricultural Land Commission Act, 
and the Agricultural Land Reserve Use, 
Subdivision and Procedure Regulation.
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Lake Country (District) v. Kelowna Ogopogo Radio Controllers Association, 
(cont.) 

conjunction with the principal one, 
not that it be directly associated with 
the principal activity. The Court found 
these arguments persuasive, and held 
that Appellant’s use of the land was a 
secondary one that did not interfere with 

or disrupt its agricultural character. As 
such, the use was complimentary to 
the agricultural setting and permissible 
under the Bylaw.

http://odlumbrown.com/jdavis
http://www.disinherited.com/
http://www.disinherited.com
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Bodine-Shah v. Shah, 2014 BCCA 191
Areas of Law:  Family Law; Custody and Access; Division of Property; Maintenance and Support

~The doctrine of finality is particularly applicable in matters of the division of matrimonial property, so that 
even where an asset’s valuation is not possible, it may be subject to reapportionment in order to conclude 
the matter.~

The Appellant, Mr. Shah, and 
the Respondent, Ms. Bodine, 

married in 1997 and separated 
in 2009. They divorced in 2012. 
Between 2005 and 2008, the parties 
purchased land and developed a 
construction contracting business in 
the Nelson, BC area. They operated 
this business as a partnership, and 
when they separated in 2009 the 

Appellant carried on the business as 
a sole proprietor. The Respondent 
received no financial support from 
the Appellant until she commenced 
the underlying action in this appeal 
and obtained an interim order for 
child and spousal support. The 
Respondent applied for sole custody 
and guardianship of the only child 
of the marriage, an order dividing 

CLICK HERE TO ACCESS 
THE JUDGMENT

http://www.onpointlaw.com
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca191/2014bcca191.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca191/2014bcca191.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca191/2014bcca191.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca191/2014bcca191.pdf
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Bodine-Shah v. Shah, (cont.) 

the parties’ assets, and an order for 
spousal support and child support. 
The Appellant counterclaimed for 
joint custody and joint guardianship 
of the child, with the child’s actual 
care being split equally between the 
parents. 
 
The trial judge found that the child 
was estranged from his father, and 
awarded the Respondent sole custody 
and guardianship and the Appellant 
reasonable access to the child. At 
the end of the eight day trial, the 
judge found the Appellant generally 
unreliable and self-serving. He 
concluded that the Respondent was 
largely responsible for the acquisition, 
maintenance and preservation of the 
parties’ businesses and assets. He also 
found that the only financial gains 
the parties could show all stemmed 
from the Respondent’s assets and 
work, while the Appellant’s efforts 
went into business endeavours that 
encroached upon the equity gains 
that had otherwise been made. In 

these circumstances, the valuation 
of the business was not possible. The 
trial judge reapportioned 100% of the 
family residence to the respondent and 
adjourned the division of the business 
assets, to leave the matter open for 
further submission if either party 
“deems it advisable”. In assessing the 
Appellant’s income for the purposes 
of child and spousal support, the trial 
judge was concerned by the large, 
unexplained discrepancy between 
the business’s annual revenue and 
the Appellant’s stated net income. 
The trial judge considered that the 
business’s stated gross revenue of 
$900,000 should yield a 10-20% 
profit to the owner, and imputed an 
income of $90,000 to the Appellant. 
The trial judge awarded s. 3 child 
support in the amount of $823 per 
month, and s. 7 Guidelines expenses 
of $300 per month. He further 
awarded $2500 per month in spousal 
support, retroactive to January 1, 
2011.
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APPELLATE DECISION

The appeal was allowed in part. 
With respect to the custody 

and guardianship issue, the Court 
noted that the test was a fact-based 
inquiry attracting a high degree of 
deference. The Appellant did not 
demonstrate any material error of fact 
or law that would warrant appellate 
intervention. The Court commented 
that a 100% reapportionment of the 
family residence to the Respondent 
might have been inappropriate had 
it been the only family asset, but 
that the family business was another 
major asset: one which could not 
be valued because of the Appellant’s 
lack of financial disclosure. On this 
point, the Court of Appeal found that 
the trial judge should have finalized 
the division of the business assets at 
the conclusion of the trial. Drawing 
on the principle of finality, and its 
particular significance in the context 
of a marriage breakdown, the Court 
found that just as the Respondent 

had been awarded 100% of the 
family residence, it was appropriate 
to award the Appellant a 100% 
reapportionment of the business. 
While the Court of Appeal was 
satisfied that there was an evidentiary 
basis for the trial judge’s decision to 
impute a substantially higher income 
to the Appellant than that which 
he alleged, the trial judge did not 
appear to have weighed or assessed 
the Appellant’s evidence that he had 
ceased operating the contracting 
business after December 2012 and 
had experienced a corresponding 
reduction in income. The failure 
to consider this evidence was a 
material error. On the question of 
child and spousal support, the Court 
remitted the matter to the trial judge 
for redetermination based on the 
additional evidence with respect to 
the Appellant’s change in financial 
circumstances.

Bodine-Shah v. Shah, (cont.) 
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 COUNSEL COMMENTS

Counsel Comments provided by Georgialee Lang, Counsel for the Respondent

Bodine-Shah v. Shah, 2014 BCCA 191

“The relationship 
and marriage 
of Mr. Shah 

and Ms. Bodine played out 
across international borders, 
beginning in Russia, then 
moving to Florida, and finally 
to British Columbia where the 
couple intended to start fresh, 
only to learn upon their arrival that Mr. 
Shah’s immigration issues required him 
to return to his native England to apply 
for status in Canada.

The parties’ family assets consisted 
of the family home and a successful 
construction business, which Mr. Shah 
operated after the parties’ separation. 
The learned trial judge found that the 
construction company had recently 
earned annual revenues in excess of 
$900,000, despite Mr. Shah’s protests 
that the business was not thriving and 
his income was slight.

Mr. Shah told a tale of an economic 
partnership between he and Ms. Bodine, 
asserting that he contributed substantial 
monies and labour to the horse ranch in 

Florida and the family home. 
He testified that he sent Ms. 
Bodine generous sums of 
money when he remained in 
Russia, in the earlier years of 
the marriage, and when he 
was forced to return to the 
United Kingdom to await 
immigration approval, he said 

he continued to contribute financially to 
their marriage.

The learned trial judge found that in the 
absence of documents and records to 
establish his contribution to the family 
assets, his evidence was not credible.

Mr. Shah’s in-person appeal alleged that 
the learned trial judge had misjudged 
his character and had erred in imputing 
income to him and awarding spousal 
support and child support. He also 
alleged that the reapportionment of the 
family home to Ms. Bodine was incorrect 
and that an order that he have reasonable 
access to his son was unjustified. He 
sought a specified access order despite 
his 13-year-old son’s reluctance to engage 
in a relationship with him, a position 

Georgialee Lang
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 COUNSEL COMMENTS

Bodine-Shah v. Shah, (cont.)

that the court deemed reasonable in light 
of Mr. Shah’s inability to appreciate and 
nurture his son’s talents.

Mr. Shah’s evidence, however, was suspect 
and he provided no documents to support 
any of his assertions. The trial judge had 
no evidence from which the construction 
business could be valued or Mr. Shah’s 
income ascertained. 

The judge determined Mr. Shah’s income 
based on a percentage of his gross 
revenues, finding that a profit margin 
of 10% on $900,000 in revenue was 
reasonable, thus imputing income of 
$90,000.

He reapportioned the family home in 
Nelson entirely to Ms. Bodine, leaving 
the business in Mr. Shah’s hands with the 
admonition that if the parties wished to 
pursue a division of this asset they had 
liberty to apply.

A few days before the appeal was argued, 
the Court of Appeal delivered a memo to 
counsel and to Mr. Shah, who was self-
represented, advising of their concern 
that the business had not yet been dealt 
with, querying whether the appeal could 
properly be heard in the absence of a 
decision regarding the business.

Ms. Bodine decided not to pursue a claim 
on the business, having learned at trial 
that Mr. Shah’s new partner had started 
her own construction business and hearing 
that Mr. Shah had gratuitously injected 
tens of thousands of dollars into his 
girlfriend’s company, while his company 
wasted away.

Before the appeal hearing she offered a 
consent order dismissing her claim against 
the business, but Mr. Shah refused. She 
advised the appeal panel that she was not 
pursuing an interest in the business, which 
by the time of the appeal, was bankrupt.

The appeal court upheld the trial judge’s 
orders with the exception of his ruling on 
the appellant’s income finding that the 
trial judge overlooked evidence presented 
by the appellant at a hearing that took 
place after the trial completed, but before 
Reasons for Judgment were handed down. 
The effect of this was to substantially 
reduce the arrears of child and spousal 
support that had accumulated both before 
and after the Reasons were released.

The appeal court also said that if Ms. 
Bodine had not released her claim against 
the construction business, they would 
likely have varied the reapportionment 
order of the family home.”
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Hughes v. Hughes, 2014 BCCA 196
Areas of Law:  Family Law; Child Support; Contempt of Court; Change in Circumstances

~An order for a custodial parent to pay child support to the non-custodial parent pending the return of the 
child may be cancelled in circumstances where the child is not returned.~

At the beginning of the 
proceeding that gave rise to 

this appeal, the parties had joint 
custody and guardianship of 
their child. The child’s primary 
residence was with the Appellant, 
Ms. Hughes. The Respondent, 
Mr. Hughes, had reasonable and 
generous access. In December 
2007, the child was hospitalized 
as a result of having ingested an 
adult tranquilizer, Clozapine, 
which the Appellant accused the 
Respondent of administering. In 
February 2009, the court ordered 
by consent that a doctor investigate 

CLICK HERE TO ACCESS 
THE JUDGMENT

the Clozapine incident and prepare 
a report. The doctor was unable to 
determine how the drug came to be 
in the child’s system, and found that 
both parties were loving and capable 
parents who would not harm the child 
intentionally. Following the report, 
the court granted the Respondent 
scheduled unsupervised access visits. 
The Appellant responded to this by 
taking the child to Italy. She ignored 
the court’s order for the child’s return 
and was found in contempt. The 
divorce trial took place in late 2009, 
with the Appellant participating 
sporadically from Italy by telephone. 

https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca196/2014bcca196.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca196/2014bcca196.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca196/2014bcca196.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca196/2014bcca196.pdf
http://www.vanartgallery.bc.ca/
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Hughes v. Hughes, (cont.) 

In December 2009 the Appellant 
was found in further contempt of 
court, and on December 16, 2009 a 
warrant was issued for her arrest. Two 
days later, the Respondent initiated 
Hague Convention proceedings in 
Italy for the child’s return. The matter 
was heard in Italy on January 13, 
2010. On January 15, 2010, the trial 
judgment of the divorce proceeding 
was released. It gave the Respondent 
custody of the child, but noted that as 
there was no way to know when the 
child would be returned to Canada, it 
was reasonable to order child support 
from the Respondent until the 
child came into his care. The Hague 
Convention court subsequently refused 
to order the child’s return due to a risk 
of “serious physical or psychological 
danger or an intolerable situation 
for the child if returned”. The 
Respondent’s appeal of this decision 
was dismissed, and he subsequently 
ceased child support payments. 
Meanwhile, shortly after arriving in 
Italy the Appellant had begun custody 
proceedings in the Italian court. 
In March 2012, the Italian court 
awarded custody to the Appellant and 

revoked the Respondent’s parental 
authority. In November 2012, the 
Respondent brought an application 
for orders to cancel or reduce unpaid, 
accrued child support, to relieve him 
from his child support obligations 
for the future, and to pay to him 
money garnished by the Appellant. 
In February 2013, the Appellant 
applied for orders calculating arrears 
of child support owed, an increase 
in the monthly amount payable, 
and committal of the Respondent 
for contempt of the January 2010 
child support order. On June 11 
2013, a chambers judge granted the 
orders sought by the Respondent.  
He remarked that the Respondent’s 
decision to cease child support 
payments was not right, but found 
that the child support order had been 
intended as a pro tem order pending 
the child’s return. Furthermore, 
he found that the Appellant had 
deliberately removed the child from 
the protection of the BC courts, and 
that she must return to BC and purge 
her contempt before seeking her relief.
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Hughes v. Hughes, (cont.) 

The appeal was dismissed. The 
majority found the chambers 

judge had correctly found that the 
Appellant’s refusal to return the child 
to the Respondent constituted a 
material change in circumstances. The 
trial judge’s award of child support was 
transitional pending the child’s return, 
after which the Respondent would be 
in a position to financially support 
his child. The Appellant’s conduct 
in refusing to comply with the order 
to return the child had the effect of 
thwarting the Respondent’s ability 
to support her. The majority noted 

APPELLATE DECISION

that the Italian court saw the matter 
differently, and concluded that it 
would be in the child’s best interests 
to remain in the Appellant’s custody. 
This arrangement resulted in the 
Appellant bearing the responsibility 
of supporting the child. 
 
Chiasson JA would have allowed the 
appeal in part. There had been no 
material change in circumstances. At 
trial, the judge knew the Appellant 
was in contempt of court, but 
allowed her participation anyway. She 
knew the child was in Italy and she 

https://www.cba.org/CBA_MemberJoinUpdate/Default.aspx
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Hughes v. Hughes, (cont.) 

had no idea when the child would 
return to Canada, but she expressly 
refused to disentitle the child from 
support because of the mother’s 
conduct. The Italian court’s custody 
order did nothing to supplant the 
BC child support order. Chiasson 
JA would have set aside the order 
cancelling child support and remitted 

the question of whether child support 
arrears should be cancelled to the 
Supreme Court. The order paying to 
the Respondent money garnished by 
the Appellant remained because the 
Appellant was not entitled to relief 
from the court.
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Counsel Comments provided by Wesley Shields, Counsel for the Respondent

Hughes v. Hughes, 2014 BCCA 196

“The question the 
Court of Appeal 
was required 

to decide in this case was 
whether the husband should 
be relieved from paying child 
support and whether the 
arrears of child support should 
be cancelled. The basis for 
the relief sought was as a result of the 
wife’s conduct in removing the child 
from British Columbia to Italy in 2009, 
contrary to court orders granted in this 
jurisdiction, one of which granted Mr. 
Hughes custody of his daughter after a 
six day trial. 
 
The application to cancel the child 
maintenance arrears and prospective 
support was initially heard before Justice 
McEwan on June 11, 2013. At the 
time of the application, the mother had 
not returned the child from Italy since 
moving there in 2009. The father had 
not seen the child since the mother left 
in 2009. The mother was in contempt of 
two court orders and had no intention to 
return to British Columbia. On June 11, 
2013, the court ordered that all of the 

child support arrears would 
be cancelled, and no child 
support would be paid until 
further court order. Justice 
McEwan stated that: “I do so 
on the basis that the claimant’s 
(Mr. Hughes) responsibility 
is that of a custodial parent 
and that the exercise of that 

responsibility has been prevented by the 
respondent (Ms. Hughes) for three years.” 
Ms. Hughes appealed this order. 
 
Prior to the appeal being heard on 
January 15, 2014, Mr. Hughes applied 
to have Ms. Hughes post security for 
costs, given that Ms. Hughes had no 
assets in British Columbia and was a 
resident of Italy. The matter was heard 
before Madam Justice Smith in the 
Court of Appeal on November 20, 2013. 
The Court of Appeal was called upon to 
balance competing interests, including 
that of a child to obtain support with the 
request by the husband for the posting 
of security for costs. The application 
of the father was ultimately dismissed, 
despite the unlikely ability of the mother 
to post security. The court felt that the 

Wesley Shields
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Hughes v. Hughes, (cont.)

important issues raised on the appeal 
required the matter to proceed. The court 
held that “where the issue involves the 
rights of a child to child support, an order 
for security for costs should not be ordered”. 
Justice Smith felt that the wife would 
be unable to continue her appeal if it 
required her to post security for costs. 
 
On January 15, 2014, the husband also 
made a preliminary application to the 
Court of Appeal, requesting that the 
mother not proceed with the application 
until she had purged the two previous 
contempt orders made in the British 
Columbia Supreme Court. Mr. Justice 
Groberman acknowledged that the mother 
was in contempt of the orders granted by 
Mr. Justice Barrow and Madam Justice 
Beames, but exercised his discretion to 
hear the appeal, as the issues “concerned the 
rights of a child to financial support”. 
 
When the appeal was ultimately heard on 
January 15, 2014, the court was required 
to revisit the well-established doctrine 
that child support is the right of the 
child. The argument is that it is generally 
inappropriate to link child maintenance 
to custody and access matters. In this 
case, the husband argued that a departure 
from the general proposition was justified 
in the circumstances which were before 
the Court of Appeal. The leading case of 

Turecki v Turecki, (1989) previously dealt 
with similar circumstances as this case. 
In Turecki, The British Columbia Court 
of Appeal cancelled child support arrears 
where the custodial parent deliberately 
thwarted court orders and denied the 
non-custodial parent access to the 
child. The court; however, held that the 
mother’s misconduct was not relevant 
to considerations with respect to further 
obligations of the father to pay prospective 
support. 
 
In this appeal, the court was tasked with 
determining what was in the child’s best 
interest under the appropriate statutes. 
The Federal Child Support Guidelines, 
Divorce Act, Family Relations Act and 
Family Law Act specifically address the 
issue of child maintenance and the 
obligations of the parents to support 
children. The Divorce Act also empowers 
the court to make orders respecting access 
to children, and in making such orders, 
section 16(10) of the Divorce Act requires 
the court to ensure maximum contact 
with each parent. The British Columbia 
Court of Appeal was faced with the task of 
balancing these competing interests. 
 
The decision of the Court of Appeal 
ultimately reaffirmed the decision reached 
by Mr. Justice McEwan in cancelling child 
support arrears and prospective child 
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Hughes v. Hughes, (cont.)

maintenance payments and held that: “...
It is her conduct in refusing to return the 
child to the father’s custody that precludes 
the child from obtaining support from the 
father.” 
 
At the conclusion of the hearing on 
January 15, 2014, the court directed 
supplemental written submissions be 
made to address how the conflicting 
custody orders made by the British 
Columbia Supreme Court (January 
2010) and by the Italian court (March 
2012), could be reconciled. The court 
requested submissions on the extent, 
if any, to which the order made by the 
Italian court has any impact upon this 
court in rendering a decision on the issue 
of child support. 
 
Mr. Hughes argued that the British 
Columbia Supreme Court custody orders 
and the Italian court custody order 
do not expunge each other. Under the 
circumstances, the two conflicting orders 
appear valid in each of the jurisdictions 
where they were granted. Justice Smith 

in her decision for the majority of the 
Court of Appeal, addressed this issue and 
felt that the mother was “cherry picking 
those parts of orders from each jurisdiction 
the mother is in agreement” and held 
that: “Having chosen to pursue a claim for 
custody in Italy that is inconsistent with 
existing Canadian orders, in my opinion 
the mother can only look to the Italian 
courts for an ancillary order dealing with 
child support.” 
 
The result is that Mr. Hughes pays no 
child support or any arrears, given the 
egregious conduct of Ms. Hughes. Mr. 
Hughes has yet to purge her contempt 
of British Columbia court orders, and if 
she returns to this jurisdiction with the 
child to purge the contempt orders, a 
court may revisit the maintenance issue. 
The reality is that Ms. Hughes is unlikely 
to return to British Columbia with the 
child, given the civil contempt and the 
fact that she would likely be required to 
return the child to Mr. Hughes.”
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Wilson v. British Columbia (Superintendent of Motor Vehicles), 2014 
BCCA 202
Areas of Law:   Administrative Law; Standard of Reasonableness; Police Powers; Approved Screening 
Device

~ An administrative body’s interpretation of its home statute is reasonable where the interpretation 
takes into account the factual and statutory context of the statute and its application, and where the 
interpretation furthers the purpose of the statutory scheme.~

The Respondent, Mr. Wilson, was 
stopped at a police road check 

and asked to provide a breath sample 
using an “approved screening device” 
(“ASD”). He blew a “WARN”, which 
is defined in s. 215.41(2) of the Motor 
Vehicle Act as being a blood alcohol 
concentration of not less than 50 
milligrams of alcohol in 100 millilitres 
of blood. The officer noted that the 
Respondent had admitted to drinking 
four beers “hours earlier”, and the 
officer observed an odour of liquor 
on the Respondent’s breath. The 
officer issued an immediate notice of a 
three-day driving prohibition pursuant 
to s. 215.41(3.1) of the Motor Vehicle 
Act. The Respondent applied to the 
Superintendent of Motor Vehicles 
for review, arguing that the officer 
did not have reasonable grounds for 
issuing the notice because there was 
no indication that the Respondent’s 
ability to drive was affected by 
alcohol. The adjudicator found that 
the fact that the Respondent blew a 
“WARN” coupled with the fact that 

CLICK HERE TO ACCESS 
THE JUDGMENT

the officer signed the notice indicating 
that he had reasonable grounds to 
believe that the Respondent’s ability 
to drive was affected by alcohol, was 
sufficient to meet the requirements 
of s. 215.41(3.1). The Respondent 
sought judicial review of this decision, 
arguing that the WARN needed to 
be corroborated by other evidence 
capable of supporting the officer’s 
reasonable belief that his ability 
to drive was affected by alcohol, 
and that no such evidence existed. 
The chambers judge quashed the 
prohibition, finding the adjudicator’s 
interpretation of s. 215.41(3.1) to 
be unreasonable. He noted that the 
only physical observation the officer 
made of the Respondent was the 
presence of an odour of liquor. The 
Motor Vehicle Act sets out specific 
pre-conditions that must be satisfied 
before a notice may be issued:  a peace 
officer must make a demand under 
the Criminal Code for a sample of 
the driver’s breath into an ASD; the 
result of the screening device’s analysis 

https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca202/2014bcca202.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca202/2014bcca202.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca202/2014bcca202.pdf
https://www.canlii.org/en/bc/bcca/doc/2014/2014bcca202/2014bcca202.pdf
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The appeal was allowed. The 
Appellants argued that the 

chambers judge erred in law by 
failing to apply the reasonableness 
standard of review to the adjudicator’s 
statutory interpretation of the 
Motor Vehicle Act, instead imposing 
his own interpretation without 
considering whether the adjudicator’s 
interpretation was reasonable. Second, 
they argued that he erred in deciding 
that the decision-maker had acted 
without jurisdiction, and set aside 
the decision without the adjudicator 
being given notice and an opportunity 
to be heard. The Respondent argued 
that the chambers judge properly 
applied the reasonableness standard of 
review and correctly concluded that 
the adjudicator’s interpretation of the 
Motor Vehicle Act was unreasonable. 
Moreover, the Respondent argued 
that the chambers judge did not err in 
setting aside the decision rather than 

APPELLATE DECISION

Wilson v. British Columbia (Superintendent of Motor Vehicles), (cont.) 

remitting it, as there was no evidence 
capable of supporting the prohibition. 
While the standard of review of the 
chambers judge’s decision was one of 
correctness, the adjudicator’s decision 
in interpreting his home statute 
was to be reviewed on a standard of 
reasonableness. The Court of Appeal 
noted that in assessing reasonableness, 
the court must take into account 
the text, context, and purpose of 
the statute. The chambers judge 
had considered the only reasonable 
interpretation to be that the WARN 
reading alone is an insufficient basis 
for a peace officer to issue a driving 
prohibition. He concluded that, if the 
legislature intended the WARN to be 
sufficient, it would have expressly said 
so in the statute, rather than requiring 
additional reasonable grounds. The 
Court of Appeal disagreed, noting 
that the section does not require the 
officer’s belief to be based on any 

must register a WARN; and the peace 
officer must have reasonable grounds 
to believe, as a result of the analysis, 
that the driver’s ability to drive is 
affected by alcohol. The chambers 
judge concluded that there was no 
evidence, either independent of or in 

conjunction with the WARN reading, 
that would suggest the Respondent’s 
ability to drive was affected by alcohol. 
The Superintendent of Motor Vehicles 
and the Attorney General of British 
Columbia appealed the decision.
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Wilson v. British Columbia (Superintendent of Motor Vehicles), (cont.) 

other grounds than the result of the 
analysis and that it is similarly worded 
to the FAIL provision, in which 
a driver is impaired by definition. 
The adjudicator’s interpretation was 
reasonable in the statutory context. 
It was also reasonable in a factual 
context, as the road block scheme 
provides officers with little if any 

opportunity to observe a driver’s 
driving. The purpose behind the regime 
is to reduce the number of deaths 
and injuries resulting from alcohol-
related crashes by getting drinking 
drivers off the roads. The adjudicator’s 
interpretation is reasonable because it 
furthers this purpose.

http://cbabc.org/CBAMediaLibrary/cba_bc/pdf/PracticeResources/Publications/directory_order_form.pdf
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Counsel Comments provided by Micah B. Rankin, Counsel for the Respondent 

Wilson v. British Columbia (Superintendent of Motor 
Vehicles), 2014 BCCA 202

“The Court 
of Appeal’s 
decision in 

Wilson v. British Columbia 
(Superintendent of Motor 
Vehicles) is the Court’s 
latest foray into the ever-
controversial subject of the 
British Columbia’s Automatic 
Roadside Prohibition (“ARP”) 
regime. On its face, the decision may 
seem to involve a relatively innocuous 
application of established administrative 
law principles. However, prior to the 
decision being released, there was a 
backlog of literally hundreds of cases 
before the Superintendent of Motor 
Vehicles that turned on the outcome of 
the case.  
 
The controversy at the heart of the 
Wilson decision was the proper 
interpretation of section 215.41(3.1) 
of the Motor Vehicle Act, RSBC 1996, 
c. 318. Under that section, a peace 
officer is required to issue a roadside 
prohibition to a driver provided that a 
driver receives a warning or a fail on an 
approved screening device and the “peace 
officer has reasonable grounds to believe, 

as a result of the analysis, that 
the driver’s ability to drive 
is affected by alcohol.”  The 
interpretive question in Wilson 
was whether the peace officer 
could form reasonable grounds 
based on the results of an 
approved screening device and 
nothing more. 
 

Despite the statute apparently containing 
an independent requirement that an 
officer have reasonable grounds, the 
Adjudicator concluded that an officer’s 
reasonable grounds could be based upon 
the results of an approved roadside 
screening device. On judicial review, 
the British Columbia Supreme Court 
found that the Adjudicator’s conclusion 
was unreasonable. Given the language 
of the statute, the chambers judge found 
that there had to be additional evidence 
independent of the ASD results before 
an officer could form reasonable grounds 
to believe that a driver was affected by 
alcohol.  The Court of Appeal allowed 
the Superintendent’s appeal holding 
that the chambers judge had misapplied 
the reasonableness standard by failing 
to defer to the interpretation of the 

Micah B. Rankin
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Wilson v. British Columbia (Superintendent of Motor 
Vehicles), (cont.)

Adjudicator. Based on the statutory 
context, the Court of Appeal found that 
the Adjudicator’s decision was reasonable.  
 
There are several reasons that the Wilson 
decision is significant. First and foremost 
the decision will have the effect of 
narrowing a driver’s ability to review a 
driving prohibition.  The ARP regime 
has been properly criticized by many 
observers for offering too few avenues 
for review. Although some observers may 
regard the Wilson decision as enhancing 
the effectiveness of the ARP regime, the 
effect of the Court of Appeal’s decision 
is to virtually preclude meaningful 
review of a driving prohibition. Given 
the sometimes harsh penalties that a 
prohibition entails, this is an unfortunate 
result.  
 
A second reason why the decision 
is important is that it may open the 
ARP regime to a further constitutional 
challenge under section 8 of the Charter 
of Rights and Freedoms. Because the 
Adjudicator’s interpretation in Wilson 
leads to a narrowing of the potential 
grounds of review, it arguably raises the 
very constitutional problems that led to 
the courts to strike down the previous 
regime in Sivia v. British Columbia 
(Superintendent of Motor Vehicles), 

2014 BCCA 79.  The problem the 
Court identified in Sivia was that the 
administrative driving regime provided 
an inadequate mechanism for reviewing 
driving prohibitions and placed excessive 
reliance upon an approved screening. 
 
The last reason why the Wilson decision 
may be seen as significant is that it 
confirms that when applying the 
reasonableness standard of review to 
questions of statutory interpretation, 
a reviewing court must still “take into 
account the text, context, and purpose of 
the statute.”  In recent years, the Supreme 
Court of Canada has developed a body of 
jurisprudence that holds that deference 
is owed to statutory decision-makers on 
questions of interpretation: see Alberta 
(Information and Privacy Commissioner) 
v. Alberta Teachers’ Association, 2011 
SCC 61.  Although as counsel for the 
respondent I disagreed with the notion 
that the Adjudicator’s interpretation was 
reasonable, the Wilson decision at least 
makes it clear that the reasonableness 
standard does not involve giving 
blind deference to an administrative 
decision-makers’ interpretation.  An 
administrative decision-makers 
interpretation will only be reasonable 
provided it is consistent with accepted 
principles of statutory interpretation.”
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