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Alpugan v. Baykan, 2014 ABCA 152
Areas of Law:   Family Law; Child and Spousal Support; Division of Matrimonial Property; Admissibility 
of Evidence

~It is an error for the court to accept a self represented litigant’s statements, observations, and unproven 
documents as admissable evidence.~

 BACKGROUND
CLICK HERE TO ACCESS 

THE JUDGMENT

The Respondent, Mr. Baykan, 
and the Appellant, Ms. Alpugan, 

were married in Turkey in 1980, and 
subsequently resided in Canada. There 
are four children of the marriage: 
triplets born in 1995 and another child 
born in 2000. The parties separated 
in December 2004, after 24 years of 
cohabitation. In April 2006 a chambers 
judge awarded the Appellant sole 
custody of the children. In September 
2006, the case management judge 
made an interim order that the 
Respondent pay $5,000 per month in 
base child support, $500 per month 
in orthodontic expenses until the 
orthodontic bills were paid, and 84 
per cent of the section 7 expenses. She 
also ordered him to pay $4,000 per 
month in spousal support, retroactive 
to January 2005. The case management 
judge also made an interim order 
dividing the Respondent’s investment 
portfolio. The Respondent was 
receiving one pension at the time of 
the trial, and was entitled to a further 
pension on retirement from his current 
employer. The Appellant submitted that 

the pension already in pay had to be 
treated as income, and that it would 
be best to treat the second pension 
the same way. The trial judge treated 
both pensions as income, rather than 
matrimonial property, and took them 
into account in ordering present and 
future spousal support. The trial judge 
expressed concern at the Appellant’s 
lack of financial management skills. 
He found that should should not 
be allowed to “double dip” by by 
benefiting from the distribution of 
the investment portfolio, and then 
receiving further spousal support 
derived from the income created 
by the Respondent’s portion of that 
same portfolio. He also declined to 
increase the monthly spousal support 
by strict application of the Spousal 
Support Guidelines, finding that to 
do so would be unfair. Instead he 
continued permanent support in the 
same amount as the interim award, 
to be replaced when the Respondent 
retired by an ongoing obligation on 
the Respondent to share his pension 
income on a 50/50 basis with the 

https://www.canlii.org/en/ab/abca/doc/2014/2014abca152/2014abca152.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca152/2014abca152.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca152/2014abca152.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca152/2014abca152.pdf
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Alpugan v. Baykan, (cont.)

APPELLATE DECISION

The appeal was allowed in part. 
The Appellant argued that 

the trial judge erred in relying 
on oral statements made by the 
Respondent in the course of the 
trial, and in relying on documents 
provided by the Respondent that 
were not admitted into evidence. 
The Appellant acquiesced to the 
admission of the Respondent’s 
spreadsheet, but maintained that the 
Respondent’s statements were not 
properly admissible. The Court of 
Appeal allowed the appeal on this 
ground. The Appellant went on to 
make several arguments with respect 
to the calculation and payment of 
child support: that the trial judge 
misapprehended the evidence 
regarding the Respondent’s income, 
that the trial judge had credited 
the Respondent for a child support 
over-payment in 2004, when in 

fact no child support payments had 
been made that year, and that the 
trial judge erred in ordering that the 
child support arrears be paid into an 
RESP. The Appellant was successful 
on all of these grounds. The Court 
found that the trial judge correctly 
applied the law with respect to 
“double counting” in spousal support, 
but did order retroactive spousal 
support for 2006, which preceded the 
division of the investment portfolio. 
The Court declined to give effect 
to the Appellant’s submission that 
the trial judge failed in treating the 
Respondent’s pensions as income 
instead of matrimonial property. The 
Court noted that this complaint was 
unfair given that Appellant’s counsel 
had been asked why she was not 
seeking a division of the pensions 
and had explained her reasons at 
trial. Finally, the Appellant had 

Appellant. He determined that the 
Respondent was almost $40,000 in 
arrears in child support payments, 
and ordered that this sum be placed 
in an RESP. The Respondent was 
unrepresented at trial, and declined to 

testify. He had provided the court with 
a spreadsheet setting out his financial 
information. The spreadsheet was 
entered as an exhibit for identification 
only, but the trial judge relied on it in 
making his determinations.
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testified at trial that the Respondent 
owned apartment units in Turkey. 
These were not mentioned in the 
trial decision, and the Appellant 
argued that they should have been 
included in the matrimonial property. 
The Respondent had attempted to 

explain the properties during the 
trial, but as he had chosen not to 
testify the court could not consider 
his statements. The Appellant 
was entitled to compensation 
for the division of these assets.

Personal Injury
Family Law

Wills & Estates

403.255.2636
www.vogel-llp.ca

Alpugan v. Baykan, (cont.)
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In this case, the trial judge found that 
an eight-year-old boy who had lived 

all of his life in the primary care of his 
mother should be transferred to his 
father in light of his mother’s decision 
to move from Calgary, Alberta, to 
Comox, British Columbia. The 
Appellant mother, CMF, had been the 
child’s primary caregiver from the time 
he was a year old. The Respondent, 
RJF, had access on alternate weekends 
pursuant to the terms of a parenting 
agreement. In September 2011 the 
Appellant approached the Respondent 
seeking his consent to the child’s 
temporary relocation with her to 
Comox. The Respondent gave oral and 
written consent, and the Appellant 
moved with the child, her new 
spouse, and her second child, in early 
2012. In June 2012, the Appellant 
asked the Respondent to consent to 
the child’s permanent relocation to 
Comox. This time the Respondent 
did not consent. In April 2013, the 

 BACKGROUND

RJF v. CMF,  2014 ABCA 165
Areas of Law:   Family Law; Child Custody; Change in Primary Care

~Once a material change in circumstance has been made out, the court must assess whether the change 
is in the best interests of the child. In the case of a relocation, more weight must be given to the parental 
relationships than to competing locations, educational facilities, or relationships with extended family.~

CLICK HERE TO ACCESS 
THE JUDGMENT

Respondent applied to the Court of 
Queen’s Bench for an order returning 
the child to Calgary. The order was 
granted, and the Appellant returned to 
Calgary with the child. In September 
2013, the parties attended a four day 
hearing to determine the relocation 
question. The Appellant proposed a 
plan wherein the child would reside 
with her and her partner, as well as 
the child’s half sibling, in Comox. The 
Appellant would be a stay at home 
parent. The Respondent, who worked 
full time, proposed a plan where 
the child would reside with him in 
Calgary, attending before and after 
school care, and relying on assistance 
from the Respondent’s parents who 
lived a 20 minute drive away. In 
awarding custody to the Respondent, 
the trial judge focused on the fact that 
the child had spent most of his life 
in Calgary, and considered the child’s 
historical relationship with his father. 
The judge did not discuss the historical 

https://www.canlii.org/en/ab/abca/doc/2014/2014abca165/2014abca165.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca165/2014abca165.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca165/2014abca165.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca165/2014abca165.pdf
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RJF v. CMF, (cont.) 

relationship with the Appellant, making 
no mention of her having been the 
primary caregiver. He discounted 
the fact that she was a stay at home 
parent. He considered the desirability 
of maximizing contact between the 
child and both parents, and noted that 
the father could not move. However, 
he did not mention the fact that the 
Respondent’s access had actually 
increased during the child’s time in 
Comox. He criticized the Appellant’s 

reason to move and questioned her 
motives. Finally, the judge found 
that the move would be disruptive 
to the child, as it would disturb 
the relationship with his paternal 
grandparents and would interfere 
with his Christian education because 
the Respondent wanted him to 
attend a Christian school in Calgary, 
while the Appellant had indicated 
that she did not wish to have him 
attend one in Comox.

APPELLATE DECISION

The appeal was allowed. The 
Appellant argued that the 

judge erred in his application of the 
Gordon v. Goertz factors to the facts 
in the case, leading to a ruling that 
was contrary to the best interests 
of the child. She further argued 
that the judge erred in allowing in 
evidence during cross-examination 
and in inferring bad faith on the 
part of the Appellant with respect 
to her decision to live in Comox 
permanently. Conrad JA, writing 
for the majority, held that the trial 
judge erred by failing to consider, 
or give any weight to, the child’s 
previous relationship with his mother 

in his overall assessment of the 
Gordon v. Goertz factors. He also 
erred in focusing on location instead 
of asking whether, having found a 
material change in circumstance, 
the move was in the best interests of 
the child. He reduced the parental 
relationships to minor factors, and 
he misapprehended the existing 
custody and access arrangements. 
The trial judge similarly failed to 
consider the child’s relationship with 
his half brother, and the deficiencies 
in the Respondent’s parenting plan. 
On the second ground of appeal, 
Conrad JA held that the trial judge 
erred in allowing in evidence during 
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RJF v. CMF, (cont.) 

cross-examination. On the third 
ground of appeal, she held that the 
trial judge erred in concluding that 
the Appellant’s motives in moving 
were not in the best interests of the 
child, and in imputing bad faith to 
her decision to move. In concurring 
reasons, Costigan JA added that 
the trial judge erred in failing to 
assess the extent of the child’s bond 
with the mother and the effect that 
separation might have on him. 
 

Berger JA dissented in part. He 
noted that the best interests of 
the child do not begin with a 
presumption in favour of the 
custodial parent. He cited the 
parties’ parenting agreement, which 
acknowledged that the arrangement 
would work best if both parents 
continued to live in the same 
geographical area and specified that 
neither would move away without 
the other’s prior consent or a court 
order. In the result, however, Berger 
JA would also allow the appeal.

http://odlumbrown.com/jdavis
http://www.odlumbrown.com/jdavis
mailto:jdavis@odlumbrown.com
mailto:jdavis@odlumbrown.com
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Counsel Comments provided by 
Crystal Thompson, Counsel for the Appellant

RJF v. CMF, 2014 ABCA 165

“In family law, one 
of the hardest 
issues for counsel 

to advise clients on is the 
strength of an application to 
relocate with their child/ren, 
or alternatively the strength 
of an application to oppose 
relocation.  This is due to 
the very highly discretionary 
application of facts to the 
uncertain law called for in the Supreme 
Court of Canada decision of Gordon 
v. Goertz.  Not only is the issue highly 
discretionary, it also has high stakes 
for parents and is hard to reach a 
compromise on, therefore it is more 
likely to go to trial and more likely to be 
appealed than most other areas of family 
law. 
 
In this particular case my client had 
decent odds (50% chance) of being 
successful in her application at trial due 
to her strong primary caregiver role 
with the child.  She was not successful 
at trial.  On appeal she had less than 
a 20% chance of success due to the 
deference that the appellate court 
owes to the trial justice.  However on 
appeal she was ultimately successful.  

Crystal Thompson

No one ever knows which way 
one of these cases will go and 
it is a sad sentiment to say 
that the real driving factor for 
success or failure at the end of 
the day depends on the judge 
and his or her interpretation of 
relocation law.  The four justices 
(the trial justice and the three 
appellate justices) that heard this 
matter each came to a different 

conclusion about the application of 
Gordon v. Goertz to the facts.     
 
In this case, the decision of Mme. 
Justice Conrad is a useful “do” and “do 
not” approach to applying the factors of 
Gordon v. Goertz , which will hopefully 
assist counsel and the court in the 
future. 
 
The do’s include:  do analyze the bond 
of the child with both parents; do 
analyze the parenting that has been in 
place over the child’s life; do analyze the 
bond with siblings; do properly weigh 
out the parenting plans presented by 
both parents. 
 
The don’ts include: don’t focus on 
location over parents; don’t (almost 

mailto:jdavis@odlumbrown.com
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RJF v. CMF, (cont.) 

ever) allow in evidence as to whether mother 
would move without the child; don’t get 
sidetracked by reasons for moving; don’t get 
sidetracked on issues of bad faith. 
 
The reasons in the dissents of both Mr. 
Justice Costigan and Mr. Justice Berger 
differ from Mme. Justice Conrad, and these 
differences only serve to highlight that 
highly discretionary areas of law lead to 
divergent decisions. 

 
There has been much debate about the 
appropriateness of relocation guidelines 
in order to provide some predictability to 
relocation cases, but no real consensus on 
what those guidelines would do in order to 
provide that certainty.  Other than B.C., 
there are no Federal or Provincial guidelines 
in force at this time.”
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SHN Grundstuecksverwaltungsgesellschaft MBH & Co v. Hanne, 2014 
ABCA 168
Areas of Law:  Conflict of Laws; Foreign Judgments; Civil Procedure; Calculation of Interest

~The test for a breach of the laws of natural justice as a defence to the enforcement of a foreign judgment is 
whether the minimum standards of fairness were met in the foreign jurisdiction.~

 BACKGROUND

The Respondent, SHN, obtained 
judgment in Berlin its action 

claiming the Appellant, Dr. Hanne, 
a limited partner of SHN, had 
committed a breach of trust by 
failing to collect rent from the lessee 
of a seniors’ home in Germany. 
The judgment was in the amount 
of approximately €1 million plus 
interest. The Appellant’s appeal from 
the judgment to a single appellate 
judge in Germany was dismissed. 
At the Court of Queen’s Bench, the 
Appellant argued that the matter was 
not suitable for summary trial because 
viva voce evidence was needed to 
determine the issues, the translation 

CLICK HERE TO ACCESS 
THE JUDGMENT

of German documents was unreliable, 
and there was sufficient conflict within 
the evidence to warrant a trial. The 
judge reviewed these arguments and 
determined that summary trial was 
appropriate. In order for a foreign 
judgment to be recognizable and 
enforceable in Alberta, the Appellant 
must have a real and substantial 
connection to the foreign jurisdiction, 
and the foreign judgment must be: 1) 
for a debt or definite sum of money 
(and not in the nature of a penalty); 
and 2) final and conclusive. In the 
absence of fraud, a violation of natural 
justice, or a breach of public policy, 
the enforcing court will not inquire 

New research lawyer with onpoint:
We are pleased to announced that Sarah Hudson, B.A., 
J.D., LL.M has joined our team. After obtaining her law 
degree from the University of Toronto in 2007, Sarah served 
as a clerk for the British Columbia Court of Appeal. She 
articled with Borden Ladner Gervais in Vancouver, and after 
completing her articles, continued to practise at the firm for 
several years. Sarah took a one-year hiatus from practice 
to earn her Master of Law degree at the University of 

Cambridge. While Sarah’s litigation practice focused on civil appeals, she also gained 
diverse experience in general civil litigation.

https://www.canlii.org/en/ab/abca/doc/2014/2014abca168/2014abca168.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca168/2014abca168.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca168/2014abca168.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca168/2014abca168.pdf
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SHN Grundstuecksverwaltungsgesellschaft MBH & Co v. Hanne, (cont.) 

APPELLATE DECISION

The appeal was dismissed and 
the cross-appeal allowed in 

part. On appeal, the Appellant 
argued that the summary trial judge 
erred in determining that the case 
was appropriate for summary trial, 
in concluding that the majority 
decision of the Supreme Court of 
Canada in Beals v. Saldanha applied, 
in finding that none of the defences 
of fraud, natural justice and public 
policy applied, and in condoning 
the admission of evidence at the 
appellate court level in Germany 
that would have been precluded 
by Canadian law. The Court of 
Appeal agreed with the trial judge 
that the expert evidence was not 

contradictory and that there was 
no need to hear viva voce evidence. 
The decision to proceed by way of 
summary trial was reasonable. The 
Appellant argued that the trial judge 
erred in only considering the three 
defences approved in Beals, and that 
Beals should be distinguished on 
the facts. The Court held that Beals 
does not preclude the domestic court 
from assessing the foreign process 
from a civil law jurisdiction. The 
Court also dismissed the Appellant’s 
contention that there was bias in 
the German court. When a party 
alleges bias in a foreign court, there 
must be actual bias and not merely 
a reasonable apprehension of bias. 

into the substantive or procedural 
law of the foreign jurisdiction. The 
summary trial judge concluded that 
the requirements for enforceability 
were met, and none of the three 
legal defences applied. She also 
determined that the Respondent was 
entitled to interest on its judgment 
at the German rate until the date 
it issued its Canadian statement of 

claim, after which interest would 
be calculated at the lower Canadian 
rate. She further directed that the 
conversion of the judgment from 
Euros to Canadian dollars would 
be at the exchange rate on the date 
of the Canadian judgment. The 
Respondent cross-appealed from 
these determinations.
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The proceedings in the German 
court followed the German rules 
of procedure. While the appeal 
was heard by a single judge, there 
was no opportunity at trial for viva 
voce evidence, and the evidence 
led against the Appellant did not 
conform to the Canadian rules of 
evidence, the minimum standards 
of fairness were met and there was 
no breach of natural justice. The 
defence of fraud was not made out, 
as there was no evidence to support 
a finding that the German courts 
had been misled. Similarly, there 
was no merit to the argument that 
the enforcement of the foreign 

judgment would go against the 
Canadian concept of justice. 
 
In its cross-appeal, the Respondent 
argued that the summary trial judge 
erred in her determinations of the 
date for the commencement of the 
Alberta interest rate and the date for 
conversion of the currency. The Court 
of Appeal allowed the cross-appeal to 
the extent that the German judgment 
would bear interest at the German 
rate until the date of the judgment in 
the Court of Queen’s Bench, rather 
than the date it issued its statement of 
claim.

SHN Grundstuecksverwaltungsgesellschaft MBH & Co v. Hanne, (cont.) 
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 COUNSEL COMMENTS

Counsel Comments provided by Raymond Bastedo, Counsel for the Respondent

SHN Grundstuecksverwaltungsgesellschaft MBH & Co v. 
Hanne, 2014 ABCA 168

“The Court of 
Appeal found 
that the test 

from Beals v. Saldanha, 2003, 
SCC 72, [2003] 3 SCR 416, 
continues to be applicable, 
and that the existing defences 
of fraud, natural justice and 
public policy were applicable. 
The Applicant, Dr. Hanne 
sought to distinguish this case from 
Beals, expand the existing defences, 
and argued that the German court 
procedure would shock the conscience 
of Canadians. The Court of Appeal 
took the opportunity to reaffirm the 
reasoning from Beals, and focused on 
whether the foreign process meets the 
required minimum standard of fairness.  
Provided the Court is satisfied that the 
foreign procedure is generally fair, they 
will not concern themselves with the 
underlying procedure, or second guess 
the decision of the foreign court. 
 
SHN advanced a Cross-Appeal 
regarding the proper date for the 
determination of interest.  The German 
Courts had awarded interest at a rate of 
5% above the European Central bank 

base rate.  The Trial decision 
allowed the German Interest 
rate to the date the Statement 
of Claim was filed in Alberta 
with the Judgment Interest 
Act applicable thereafter.  
The Court of Appeal ruled 
that the German Interest 
rate would be effective up 
to the date of the Canadian 

Judgment.  The Court of Appeal took 
the opportunity to confirm the statement 
in Dingwall v. Foster 2013 ABQB 424, 
that a foreign judgment is a debt and 
that Post-Judgment Interest awarded by 
the Foreign Court is applicable to the 
date of Judgment.  
 
Both of these aspects of the decision are 
a clear endorsement of the Beals decision.  
Provided the foreign judgment meets 
the minimum standards of fairness, the 
enforcing court will treat the foreign 
judgment as a debt, and enforce it as 
such.  
 
Also of interest to counsel faced with the 
task of enforcing a foreign judgment, the 
Court of Appeal in this case endorsed 
the Summary Trial procedure as an 

Raymond Bastedo
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 COUNSEL COMMENTS

SHN Grundstuecksverwaltungsgesellschaft MBH & Co v. 
Hanne, (cont.)

appropriate way to proceed with this type of case.  For clients who have already gone 
through a lengthy Trial procedure in a foreign jurisdiction, this should be welcome news. 
 
This decision will not do much to silence the critics who have suggested that Beals stands 
for the proposition that Canada is overly deferential to foreign courts. However, for 
Judgment Creditors this decision should be welcome recognition that the Canadian Courts 
will assist in obtaining relief.” 
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Canada (National Revenue) v. Meyers Norris Penny Limited, 2014 
ABCA 176 
Areas of Law:  Bankruptcy; Exempt Assets; Home; Taxation

~Post-bankruptcy tax debts are not “provable in bankruptcy”, and so are not subject to the exemptions in 
the Bankruptcy and Insolvency Act .~

The individual Respondent, Mr. 
Mutter, made an assignment 

into bankruptcy, partly as a result of 
unpaid tax debts. During the course of 
the bankruptcy, the Court of Queen’s 
Bench ordered that his principal 
residence be sold to satisfy his debts. 
There was a surplus available after the 
secured creditors were paid, and by 
court order $40,000 of that amount 
was retained by the trustee, pending 
a determination of the entitlement to 
those funds. Both Mr. Mutter and the 
Canada Revenue Agency asserted a 
right to the proceeds. While he was an 
undischarged bankrupt, Mr. Mutter 
worked in a self employed capacity 
and failed to pay or remit his GST and 
income tax. The Appellant Minister of 
National Revenue issued Requirements 
to Pay to the Respondent trustee in 
an attempt to use the surplus from 
the sale of the residence to retire 

 BACKGROUND
CLICK HERE TO ACCESS 

THE JUDGMENT

these post-bankruptcy tax debts. 
The trustee applied to the Court for 
directions as to whether the surplus 
funds were exempt from seizure, in 
which case they would be payable 
to Mr. Mutter. The Registrar in 
Bankruptcy concluded that the 
Appellant was not entitled to the 
surplus funds, and that they should 
be delivered over to the Mr. Mutter. 
This determination was based in 
part on the conclusion that the post-
bankruptcy tax debts were “provable 
in bankruptcy”, and so the Appellant 
was subject to all the provisions 
of the Bankruptcy and Insolvency 
Act, including the exemptions. 
The exemptions, when read in 
conjunction with Civil Enforcement 
Regulation s. 37(1)(e), excluded up 
to $40,000 in equity in Mr. Mutter’s 
principal residence.

https://www.canlii.org/en/ab/abca/doc/2014/2014abca176/2014abca176.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca176/2014abca176.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca176/2014abca176.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca176/2014abca176.pdf
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The appeal was allowed. The 
post-bankruptcy tax debts at 

issue in the appeal were not claims 
provable in the bankruptcy, because 
for them to have been provable they 
must have been incurred before the 
debtor became bankrupt. The Court 
of Appeal noted that this appeared 
to contemplate obligations that were 
owed on the date of bankruptcy, but 
that required future performance. 
The amicus curiae appointed to 
oppose the appeal argued that the 
Bankruptcy and Insolvency Act might 
still apply to post-bankruptcy debts, 
even if they were not provable in 
bankruptcy. He noted that the 
scheme for the orderly liquidation 
of assets would be disrupted if the 
post-bankruptcy class of claimants 
could still use creditors’ remedies. 

The Court found that the specific 
wording of the Bankruptcy and 
Insolvency Act defined “creditor” as 
a person having a claim provable 
under the Act. A person who has a 
claim, but one that is not provable 
in bankruptcy, is not a “creditor” 
for the purposes of the Act, and so it 
does not apply to post-bankruptcy 
debts. The Court concluded that the 
Requirements to Pay were validly 
issued and the exemptions in the 
Act did not apply. In addition, the 
provincial exemptions in the Civil 
Enforcement Regulation do not bind 
the federal Crown unless they are 
specifically incorporated in the 
federal legislation, which they were 
not. The exempt funds were ordered 
to be paid to the Appellant.

APPELLATE DECISION

Canada (National Revenue) v. Meyers Norris Penny Limited, (cont.) 
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Counsel Comments provided by 
Kyle Kashuba, Amicus Curiae

Canada (National Revenue) v. Meyers Norris Penny 
Limited, 2014 ABCA 176

“In the fall of 2013, I 
was appointed by the 
Court of Appeal of 

Alberta (“ABCA”) as amicus 
curiae (“amicus”) with respect to 
the Canada (National Revenue) 
v Meyers Norris Penny Limited 
appeal. Marina Schellenberg, 
an associate with my office, 
was subsequently appointed as 
junior counsel on the file. The mandate of 
the amicus was to file a factum in response 
to the Minister’s factum and appear at the 
appeal to provide guidance and argument 
to the ABCA.  We reviewed the lower 
courts’ decisions and, for the purpose of the 
appeal, took the position that LoVecchio 
J was correct in his decision to dismiss the 
Minister’s earlier appeal of the Registrar’s 
decision.  We agreed that “[a]lthough the 
bankrupt had lost his ability to deal with 
the exempt proceeds, they remained his, 
even when in the hands of the trustee, as 
they were severed from amounts payable to 
his creditors.” 
 
Aside from deciding that the debts owed 
to the Minister are not a claim “provable 
in bankruptcy”, it is of some interest that 
the ABCA seems to be suggesting that 

Kyle Kashuba

exempt funds, as set forth 
by the Civil Enforcement Act, 
RSA 2000, c C-15 [CEA] and 
incorporated into the Bankruptcy 
and Insolvency Act, RSC 1985 
[BIA], that are held by the 
trustee after a forced sale of the 
bankrupt’s principal residence, 
are in fact a “payment” under the 
BIA and can be garnished by a 

creditor with a claim that is not provable in 
bankruptcy.  
 
For various policy reasons, we disagreed 
that exempt funds held by trustee are a 
“payment” that can be garnished. 
 
The ABCA also broadly interpreted the 
SCC’s finding in Quebec (Attorney General) 
v Canada (Human Resources and Social 
Development), 2011 SCC 60, [2011] 3 SCR 
635.  Our position as amicus was that the 
Quebec case is distinguishable from the facts 
of this case, such that the BIA does in fact 
expressly incorporate the exemptions set 
forth in the CEA.  For example, at para 24, 
the ABCA concluded as follows:

The provincial exemptions in the Civil 
Enforcement Regulation do not bind 
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Canada (National Revenue) v. Meyers Norris Penny 
Limited, (cont.)

the federal Crown unless they are 
specifically incorporated in the federal 
legislation: Quebec (Attorney General) 
v Canada (Human Resources and Social 
Development), 2011 SCC 60, [2011] 3 
SCR 635.

However, s. 67(1)(b) of the BIA expressly 
states:

The property of a bankrupt divisible 
among his creditors shall not 
comprise... (b) any property that as 
against the bankrupt is exempt from 

execution or seizure under any laws 
applicable in the province within which 
the property is situated and within 
which the bankrupt resides;

It remains somewhat unclear if the ABCA 
has determined that the BIA must expressly 
name the applicable provincial law in 
order for the property exemptions to apply.  
Therefore, it will be interesting to see how 
the Alberta courts will interpret the BIA 
and the wording of these provisions in light 
of this decision.”
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Pedersen v. Soyka, 2014 ABCA 179
Areas of Law:   Contracts; Certainty of Terms; Civil Litigation; Limitation of Actions

~Even an oral contract describing obligations and compensation in relatively vague terms is not void for 
uncertainty where the terms are ascertainable.~

 BACKGROUND CLICK HERE TO ACCESS 
THE JUDGMENT

The Appellants, Michael Soyka 
and Tax Back, formed a business 

in which they processed requests by 
individuals for government refunds of 
fuel taxes. The individual Appellant 
was in a serious personal relationship 
with the Respondent, Karen Pedersen, 
and the corporate Appellant hired the 
Respondent. Following a disagreement 
about the Respondent’s work 
responsibilities, she resigned. The 
couple broke up shortly thereafter. 
The Respondent then went on to start 
a competing and equally successful 
business, Advantage, with another 
woman. About two weeks after learning 
of the competition, the individual 
Appellant instigated some discussions 
with the Respondent, and she left 
Advantage to return to Tax Back. The 
Respondent indicated that she and the 
individual Appellant entered into an 
agreement wherein he would give her 
50 percent of his shares in Tax Back 
and they would share all future profits 

equally, in exchange for her return 
to the company and her agreement 
not to compete with Tax Back. Some 
time thereafter, the Respondent sued 
the Appellants for breach of contract. 
At trial, the Appellants denied that 
the matter had even been discussed 
between the parties. The trial judge 
accepted the Respondent’s evidence, 
finding the Appellants had breached 
the contract. However, the judge 
denied the Respondent relief for 
not receiving shares in Tax Back 
because she sued in 2008, outside the 
limitation period for bringing a claim 
based on the 2004 oral contract. The 
Respondent was also denied recovery 
of profits for financial years earlier 
than 2006 based on the expiry of the 
applicable two-year limitation period. 
However, the trial judge found that 
each year had given a new right to 
receive half the profits, and so later 
years’ profits were sued for in time.

https://www.canlii.org/en/ab/abca/doc/2014/2014abca179/2014abca179.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca179/2014abca179.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca179/2014abca179.pdf
https://www.canlii.org/en/ab/abca/doc/2014/2014abca179/2014abca179.pdf
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The appeal was dismissed. The 
Appellants argued that the 

contract sued on promised only 
shares, that the reference to profits 
was redundant, and that one cannot 
separate shares and profits. The 
majority dismissed this argument 
in its entirety. The trial judge had 
found a promise to give half the 
shares and half the profits, and it 
was not open to the court to convert 
“and” to “or”, or to eliminate half 
of the promise. Furthermore, shares 
and profits are not coterminous. 
They have different rights, and in 
some cases a company may have 
shares and even be quite successful 
without earning any profits or paying 
any dividends. On the question of 
a new right arising every year to 
half the profits, the majority cited 
Halter v. Standard Life Assurance Co. 
for the proposition that a “rolling” 
limitation period may be found in 
certain cases. The Appellants further 
argued that the contract was void 
for uncertainty of terms, because 
it was uncertain with respect to 
what services the Respondent was 
to render in return, whether shares 

APPELLATE DECISION

Pedersen v. Soyka, (cont.) 

had to be transferred, whether the 
individual Appellant could continue 
to draw his big management fees, 
and whether the contract was with 
both Appellants or only one. The 
majority noted that terms need not 
be certain; it is enough that they be 
ascertainable. The terms regarding 
employment were ascertained 
by past history and intervening 
conduct. With respect to the 
assertion that “half the shares” was 
uncertain, the majority found that 
this referred to half the then-issued 
shares. How to value them or treat 
the transaction for tax purposes was 
not necessary to the validity of the 
contract. The majority held that 
raising the issue of the individual 
Appellant’s management fees 
amounted to inventing a dispute 
where none existed. The majority 
noted that there had been no plea 
of uncertainty as to the parties, and 
that it was reasonable to interpret 
the contract to include both 
Appellants as parties to the contract. 
 
McDonald JA would have allowed 
the appeal on the ground of 
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Pedersen v. Soyka, (cont.) 

uncertainty. The word “profits” was 
not defined by the parties. The trial 
judge held “profits” to be capable 
of being given a reasonably certain 
meaning by the court, but did not 
go on to give a definition or make 
further findings of fact about the 
corporate Appellant’s profits. In 
McDonald JA’s view, “profits” as 
defined by the trial judge would 
render the agreement commercially 
unreasonable, if not absurd on 
its face. It could result in the 

Respondent making more than the 
individual Appellant while working for 
the company, as she would be drawing 
consulting fees in addition to 50% of 
the profits. She could also be entitled 
to continue to draw 50% of the profits 
indefinitely, even after leaving the 
company. In any event, McDonald 
JA considered it impossible to enforce 
the agreement without a definition 
of “profits”, and would have found it 
void for uncertainty.

http://www.onpointlaw.com
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“OnPoint has always 
performed in a timely, effective 
and professional manner and 
has done excellent work at a 
reasonable price. We do not 
hesitate to use their services.” 

Larry Kahn, QC and Marvin 
Lithwick, Kahn Zack Ehrlich 
Lithwick

  We are a firm of legal 
research lawyers. 

For over 15 years, we 
have completed research 
and writing projects for 
lawyers in the private and 
public sectors in B.C. and 
Alberta. Many of our clients 
consider using our services 
as equivalent to relying 
upon work completed by 
in-house associates, and 
add a measure of profit 
accordingly when billing 
their own clients.

 

Who is OnPoint Legal Research?

             

Who We Are: 
Our research lawyers are well versed with both 
traditional research sources and the latest in research 
technology. They are academics -- all have completed a 
clerkship in B.C. or Alberta. In addition, they have all 
had the benefit of obtaining essential practice experience 
as lawyers with major downtown law firms. 

What We Do:
Our research lawyers possess diverse legal backgrounds, 
enabling us to handle projects of any size on any issue. 
We work closely with our clients to ensure that we have a 
thorough understanding of the scope of the project, the 
specific issues involved, and the perimeters of the desired 
end product. We complete a variety of projects for our 
clients, from case summaries to complex memoranda 
and facta. 

How to Contact Us:

t. 1.888.894.4280
e. info@onpointlaw.com
w. www.onpointlaw.com   

“Our litigation firm does not have the resources 
to do quick or extensive research, especially 
in the middle of a proceeding.  We find the 
services of OnPoint Legal Research to be 
responsive, effective and good value and we 
have no hesitation in recommending them.” 

Hugh S. McLellan, McLellan Herbert

“OnPoint is a trusted associate for research on 
specialty points of law and document review 
assistance in large cases for my busy sole practice.  
Sarah and her team never let me down.  

On time, on budget …On Point.”

Morag MacLeod, Morag MacLeod LC

Sarah Picciotto, B.A., LL.B.                                                   
Founder


