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What does a sheep have to 
do with legal research?  

 Absolutely nothing. We just 
liked the picture. We get tired 
of photos of books, gavels, 
and scales of justice.

Back to the Barnyard!

   January 2010

Inside This Issue:

This month we have 
summarized what we 
consider to be the 
five most interesting 
cases from the BCCA 
in December. 

As most of our “old” 
readers know, usually our 
case selection includes a 
wide variety of areas of 
law. This month, the cases 
largely involve personal 
injury matters. A word 
to our new readers in 
Ontario- this will certainly 
not always be the case, 
so if you don’t practice 
in personal injury, future 
issues will be of more 
relevance to you. In any 
case, you still may find 
the practice issues this 
month to be of interest. 
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Bishop v. Minicheillo, 2009 BCCA 555   
Areas of Law: Personal Injury; Practice on Appeal   
Under Appeal: Mr. Justice Melnick

The respondent had 
commenced an action 

for damages for personal 
injuries allegedly sustained 
in a motor vehicle accident. 
The appellant argued 
that the respondent 
spent several hours at 
night on his computer 
using Facebook and that 
this activity caused, or 
contributed to, the alleged 
fatigue. The appellant 
sought a broad order 
that the respondent 
produce his hard drive. The 
chambers judge ordered 
that the respondent 
produce metadata from 
his computer in relation 
to his usage on Facebook 
but dismissed the applica-
tion for production of all 
other metadata from the 
computer. The appellant 
sought leave to appeal.

 

 Held:  Application for leave dismissed.

On an application for leave to appeal from a 
chamber judge’s order, there are four factors for 
the court to consider. With respect to the first 
two factors, the parties agreed that the appeal 
would not hinder the progress of the action and 
that the point on appeal was of significance to 
the action itself. In considering whether the point 
on appeal was of significance to the practice, the 
Court held that the scope of electronic discovery 
was not the issue on appeal in this case. Rather, 
the question was whether the chambers judge’s 
decision was supported by the evidence and 
whether he gave adequate reasons for judgment. 
The court concluded that this was a matter of 
settled law such that there was no significance 
to the practice. In determining the fourth factor, 
whether the appeal was prima facie meritorious, 
the court concluded that it was not. The court 
noted that the chambers judge gave lengthy 
reasons regarding the scope of production of 
electronic data. While the chambers judge did not 
adequately explain his reasons for dismissing the 
application for production of all other metadata, 
the court found that there was no evidentiary 
basis for allowing the production of electronic 
records beyond those related to Facebook. 

CLICK HERE TO ACCESS 
THE ENTIRE JUDGMENT
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http://www.courts.gov.bc.ca/jdb-txt/CA/09/05/2009BCCA0555.htm


   Held: Security for costs ordered.
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 Back to photos of books                                                                               and scales of justice.... 

The appellant made a complaint to 
the Human Rights Tribunal against 

the respondent union and school 
district alleging discrimination. The 
Tribunal allowed the union’s no-evidence 
motion and the complaint against it 
was dismissed, but held that the school 
district had discriminated against her 
on the basis of gender. The appellant 
sought to have the no-evidence motion 
re-opened and the Tribunal declared that 
the no-evidence motion should stand. 
The appellant applied for judicial review 
of all three of the Tribunal’s rulings. She 
required leave because the petition 
seeking judicial review was filed outside 
the time limit. The union was successful 
in applying for an order denying the 
appellant leave to seek judicial review 
of the Tribunal’s two decisions affecting 
the union. The chambers judge held that 
the appellant’s complaints lacked merit 
to warrant a judicial review of either 
decision. The appellant appealed. The 
union applied for an order for security for 
costs, conceding that the appellant would 
be unable to satisfy any order for security 
for costs and if such order was granted, 
it would likely deprive her of the right to 
appeal.

J.J. v. Board of School Trustees of School District 43 (Coquitlam), 2009 BCCA 607 

Areas of Law: Administrative Law; Security for Costs
Under Appeal: Mr. Justice Pitfield

In determining whether an 
order for security for costs 
would be in the interests of 
justice, the court considered 
the appellant’s financial means, 
the merits of the appeal, the 
timeliness of the application, 
and whether costs would be 
readily recoverable. Of the four 
factors, the dispute centered 
on the merits of the appeal 
and the court held that the 
onus was on the appellant 
to demonstrate that the 
interests of justice required 
that security for costs not be 
posted. The court found that 
there were no errors in law 
nor was the appellant denied 
natural justice. After reviewing 
the Tribunal’s decisions, the 
chambers judge had concluded 
that there was no reasonable 
prospect that, on judicial 
review, a court would interfere 
with the Tribunal’s rulings. The 
court ordered that security for 
costs be posted, despite the 
unlikelihood of the appellant 
being able to pay the costs, and 
the appeal was stayed pending 
payment into court.

CLICK HERE TO ACCESS 
THE ENTIRE JUDGMENT.
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Held: Appeal dismissed on application for indigent 
status and extension of time to appeal.
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The appellant applied 
for indigent status 

and an extension of 
time to file his appeal. 
The appellant sought 
to appeal the trial 
judge’s decision of 
his personal injury 
case. The trial judge 
had made an award 
for damages based 
on his findings that 
the appellant was 
already totally disabled 
by Post Traumatic 
Stress Disorder 
(PTSD) at the time 
of the accident and 
although the accident 
had aggravated the 
PTSD symptoms, 
it did not further 
affect his quality of 
life. Regarding the 
appellant’s physical 

Rindero v. Nicholson, 2009 BCCA 579

Areas of Law: Personal Injury; Civil Practice and Procedure
Under Appeal: Mr. Justice Meiklem

injuries, the trial judge 
found that while his 
most serious injury 
was to his knee, the 
appellant’s failure to 
reduce his weight 
contributed to the knee 
pain and amounted to a 
failure to mitigate.

CLICK HERE TO ACCESS 
THE ENTIRE JUDGMENT.

In reviewing the various factors for determining whether to grant both 
indigent status and an extension of time to file the appeal, the court 
noted that the common question in both applications was whether there 
was any merit to the appeal. The appellant’s grounds of appeal failed to 
identify any material error of law and instead disputed the trial judge’s 
discretionary assessment of the medical evidence and of the quantum 
of damages. Accordingly, the court held that the appellant’s proposed 
appeal lacked merit and refused indigent status and an extension of time 
to file the appeal. 

mailto:spicciotto@onpointlaw.com
http://www.courts.gov.bc.ca/jdb-txt/CA/09/06/2009BCCA0607.htm
http://www.courts.gov.bc.ca/jdb-txt/CA/09/05/2009BCCA0579.htm
http://www.courts.gov.bc.ca/jdb-txt/CA/09/05/2009BCCA0579.htm


   Held

The underlying action involved the assessment of damages arising from an 
accident in which the appellants’ taxi collided with the respondent cyclist. After 
delivery of the verdict but before judgment was entered, it was discovered that 
additional surveillance evidence had not been shown to the jury during trial. 
The respondent applied successfully for a mistrial. The appellants applied for 
leave to appeal the mistrial order.  The chambers judge dismissed the leave 
application, holding that the declaration of a mistrial was a discretionary decision 
to be exercised by the presiding trial judge, and in this case the appellants were 
simply seeking to challenge the merits of the judge’s exercise of discretion.
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 Back to photos of books                                                                               and scales of justice....  Oberreiter v. Akmali, 2009 BCCA 557

 Areas of Law: Personal Injury; Civil Practice and Procedure 

CLICK HERE TO ACCESS 
THE ENTIRE JUDGMENT.

The appellants argued that the chambers judge erred by failing to consider 
whether the trial judge was entitled to declare a mistrial after the verdict had 
been rendered and the jury discharged. They further argued that he erred by 
declining to exercise his discretion to view the additional surveillance footage. 
In the court’s view, it was settled law that until judgment is entered, a trial 
judge continues to have jurisdiction to hear a mistrial application. Regarding 
the second issue, the court noted that the chambers judge was correct in 
finding that a declaration of a mistrial was a discretionary order and there was 
no requirement to establish actual prejudice. The chambers judge had held 
that where there was a potential for trial unfairness and a possible miscarriage 
of justice, the trial judge would not have erred in law by declaring a mistrial. 
The court concluded that the chambers judge did not err in law or principle in 
declining to grant leave to appeal. 

     Held: Appeal dismissed CLICK HERE TO ACCESS 
ENTIRE JUDGMENT
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   Held:   Appeal allowed
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The underlying action 
involved a claim 

of indemnity by the 
respondent for the loss of 
her vehicle for which the 
appellant denied coverage. 
The respondent had 
applied for and obtained 
an order for production of 
certain documents. When 
canvassed, the appellant 
had taken no issue with 
the application and its 
counsel advised that he 

 Chand v. ICBC, 2009 BCCA 559
  Areas of Law: Motor Vehicle; Practice on Appeal      Under Appeal: Mr. Justice Silverman

             

would be in a position to 
provide the documents 
once the order was entered. 
Appellant’s counsel then 
refused to comply with the 
order, asserting that the order 
did not defeat his claim of 
privilege. The respondent 
sought to strike the statement 
of defence on the basis of 
non-compliance with the 
production order. The master 
rejected the appellant’s 
argument that privilege 

survived the order and ordered 
that the statement of defence 
be struck, but stayed the 
enforcement of the order for 
30 days to give the appellant 
an opportunity to take steps 
to rectify the problem. The 
appellant then unsuccessfully 
applied to vary the second 
order or alternatively to extend 
the time to appeal the order. 
At the time of the application, 
the second order had not yet 
been entered.

CLICK HERE TO ACCESS 
THE ENTIRE JUDGMENT.

While the court held that the chambers judge ought to have directed the 
appellant to seek clarification of the unentered order, it noted that the order 
had since been entered and thus could be amended. In determining whether 
the order reflected the “manifest intention” of the court, the court found that 
the chambers judge treated the master’s order as one that contemplated a 
singular course of action by the appellant. In reviewing the reasons, however, it 
was clear that the master intended for the appellant to cure the problem in any 
manner it saw fit, including compliance with the first order for the production 
of documents within the 30-day period. The court held that the chambers 
judge was also required to consider whether there would be any prejudice 
to the respondent if the order was corrected. The court concluded that the 
chambers judge failed to properly weight the interests of justice and erred in 
refusing the amendment to the order. The appeal was allowed, however, the 
respondent was awarded costs due to the appellant’s careless conduct.
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OnPoint is not a 
“temp” agency. We 

are a law firm of on-call 
lawyers actively involved 
in our clients’ files, albeit 
on a fractional basis. We 
have two divisions: legal 
research and on-call 
associates.

 

Who is OnPoint?

             

  Legal Research Division: For over 10 years, our 
research division has completed research and writing 
projects for lawyers in the private and public sectors, 
from case summaries to complex memoranda and 
facta. Many of our clients consider using our services 
as equivalent to relying upon work completed by 
in-house associates, and add a measure of profit 
accordingly when billing their own clients.

On-Call Associates Division: Our on-call associates 
division responds to the need to control costs 
while effectively managing workload variances. 
Our litigators are available for a range of services, 
from background assistance and file management 
to court appearances and locums. Whether we 
are engaged for a set period of time, a particular 
file or a specific project, our clients benefit from 
having access to temporary assistance from 
outstanding lawyers without the overhead 
associated with employing full-time associates.

“OnPoint has always 
performed in a 
timely, effective and 
professional manner 
and has done excellent 
work at a reasonable 
price. We do not 
hesitate to use their 
services.”  

Larry Kahn, QC and 
Marvin Lithwick, Kahn 
Zack Ehrlich Lithwick

“The lawyers at OnPoint are of such high 
quality that I can give them important 
portions of my files and be assured that they 
will be handled with skill  and proficiency.” 
Rose Keith, Rose Keith Law Corporation

“OnPoint is a great resource 
for my practice.”

Karen Nordlinger, QC, Karen 
Nordlinger & Associates

Sarah Picciotto Ellen Vandergrift Doug Morrison 
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